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(i) 
QUESTIONS PRESENTED 
1. Does the record below demonstrate that the District of Colum- 
bia has shown by a preponderance of the available evidence that it was 


entitled to a money judgment against the husband of the mental health 
patient? 


2. To what extent may the District Court depart from the applica- 
ble statutory language and impose upon a husband as primary a liability 


which Congress had previously declared to be secondary? 


3. Should the District Court have denied on the ground of laches 
a motion for money judgment first made in August of 1962 where the 
moving party has failed to assert its alleged rights since either Octo- 
ber 3, 1946 or November 29, 1938, or to offer any excuse for not assert- 
ing those rights, where the record shows without contradiction that the 
passage of time has seriously curtailed the ability of the opposing party 
to intelligently resist such a belated demand? 
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STATEMENT OF THE CASE 
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STATEMENT OF: POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The Weight of the Evidence Adduced Was 
Insufficient To Sustain the Judgment Below 


The Judgment Below Was Not Entered in 
Accordance with the Applicable Rules of Law 


II. The Defense of Laches Was Erroneously 


Overruled 


CONCLUSION 
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FOR THE DISTRICT OF COLUMBIA 


APPELLANT'S BRIEF 


JURISDICTIONAL STATEMENT 


Jurisdiction in this Court is based on the provisions of Title 28 
United States Code, Section 1291, which section allows an appeal from 
the final judgment of the United States District Court for the District 


of Columbia. 
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STATEMENT OF THE CASE 


This is a belated sequel to a mental health proceeding which dates 
back to 1938. 


The District of Columbia moved for the entry of a money judg- 
ment in that same case against the husband of the patient some sixteen 
years after the patient was restored to legal status in 1946 (JA 2, 3). 


Opposition to the motion was based on the ground of laches and 
the statute of limitations, as well as on alleged variance from the stat- 
utory scheme as enacted by Congress (JA 3, 4). 


Evidence in support of the claim raised by the District of Colum- 
bia consisted of an affidavit from the Chief of the Enforcement Division, 
Finance Office D. C., which stated in pertinent part that an account was 
set up in the name of the husband on which account a total of $3,882.40 
was due as of December 1, 1962, and that no payments had ever been 
received on that account (JA 4, 5). 


Evidence to the contrary consisted of an affidavit of the husband 
in which he alleged his belief that he had complied with the order of the 
Court, and in addition he set forth several reasons why he could not at 
the time of the motion move forward with affirmative evidence of pay- 
ment or otherwise meet such a stale claim (JA 5, 6). 


The Court made no findings of fact or conclusions of law but sim- 
ply granted the motion for judgment. (J.A. 6) 


The husband here seeks review of the action of the District Court 
on the problems of evidence, statutory procedure and the defense of 
laches. 
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STATUTE INVOLVED 


52 Stat. 625, et seq., Chapter 326, June 8, 1938, which reads in 
pertinent parts as follows: 


Section 11: The father, mother, husband, wife and adult 
childred of an insane person, if of sufficient ability, and the 
committee or guardian of his or her person and estate, if his 
or her estate is sufficient for the purpose, shall pay the cost 
to the District of Columbia of his or her maintenance, includ- 
ing treatment, in Saint Elizabeths Hospital, or in any other 
hospital to which the insane person may be committed. It 
shall be the duty of said Commission to examine, under oath, 
the father, mother, husband, wife, adult children, and commit- 
tee, if any, of any alleged insane person whenever such rela- 
tives live within the District of Columbia, and to ascertain 
the ability of such relatives or committee, if any, to maintain 
or contribute toward the maintenance of such alleged insane 
person: PROVIDED, That in no case shall said relatives or 
committee be required to pay more than the actual cost to 
the District of Columbia of maintenance of such alleged in- 
sane person. 


If any person herein above made liable for the mainte- 
nance of an insane person shall fail so to provide or pay for 
such maintenance, the Court shall issue to such person a cita- 
tion to show cause why he should not be adjudged to pay a por- 
tion or all of the expenses of maintenance of such patient. 
The citation shall be served at least ten days before the hear- 
ing thereon. If, upon such hearing, it shall appear to the 
Court that the insane person has not sufficient estate out of 
which his maintenance may properly be fully met and that he 
has relatives of the degrees herein above mentioned who are 
parties to the proceedings, and who are able to contribute 
hereto, the Court may make an order requiring payment by 
such relatives of such sum or sums as it may find they are 
reasonably able to pay and as may be necessary to provide 
for the maintenance of such insane person. Said order shall 
require the payment of such sums to the Board of Public 
Welfare annually, semiannually, or quarterly as the Court 
may direct. It shall be the duty of the Board to collect the 
said sums due under this section, and to turn the same into 
the Treasury of the United States to the credit of the District 
of Columbia. Any such order may be enforced against any 
property of the insane person or of the person liable or un- 
dertaking to maintain him in the same way as if it were an 
order for temporary alimony in a divorce case. 


4 
STATEMENT OF POINTS 


1. That the weight of the evidence adduced was insufficient to sus- 
tain the judgment below. 


2. That the judgment below was not entered in accordance with 
the applicable rules of law. 


3. That the defense of laches was erroneously overruled. 


SUMMARY OF ARGUMENT 
I 


Inferences sufficient to support a money judgment must be drawn 
from facts and not from other inferences, and if the evidence adduced 
by the District sustains two inconsistent theories the District has failed 
to sustain its burden of proof. 


I 


Where Congress by statute has spelled out a plain and effective 
mode of procedure the statutory provisions are mandatory and binding 
on the litigants and the Court alike. 


mw 


The District of Columbia had knowledge of its rights, ample op- 
portunity to establish or assert them in a proper forum, and the unex- 
plained delay of over fifteen years gave appellant good reason to believe 
that the alleged rights were worthless or had been abandoned; in addi- 


tion, conditions and circumstances have so changed for the appellant 


that it would work an injustice on him to permit the District now to as- 
sert its alleged rights. 
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ARGUMENT 
I 


THE WEIGHT OF THE EVIDENCE ADDUCED WAS 
INSUFFICIENT TO SUSTAIN THE JUDGMENT BELOW 
The evidence adduced on behalf of the District is: most remark- 
able for what it clearly does not demonstrate. 


Mr. Kidd scrupulously avoids any statement to the effect that the 
District had fulfilled the conditions that would have entitled it to a money 
judgment against the husband. : 


Assuming that the husband was a person made liable for the mainte- 
nance of the patient, and that this was done under the terms of paragraph 
5 of the Order of Adjudication and Commitment, the District then had the 
burden of showing that the patient had no estate sufficient to meet her 
maintenance costs. 


The next showing required would have been to the effect that of all 
the other persons potentially eligible to reimburse the District only the 
husband was in fact able so to contribute. 


The record has thus been left in such a state that no one can now 
tell what the conditions were at the critical time or times in the past. 


Taking then the affidavit of Mr. Kidd at its best, by that evidence 
the District has shown no more than that it was ata point where it might 
have proceeded against (1) the patient, (2) her father, (3) her mother, 
(4) or her committee, if any. Nor was the District assured of success 
against either of those persons listed because at the time none of the 
persons listed may have been able to pay or there may have been a fail- 
ure of one of the other statutory requirements. 


Where so many conflicting considerations may fairly be drawn 
from the evidence the District cannot be deemed to have established 


either one by a preponderance of the evidence. Having thus failed, the 


District was not entitled to a money judgment against the husband. 
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District of Columbia v. Vignau, 79 U.S. App. D.C. 188, 144 F.2d 641; 
Insurance Company of North America v. Ruppert, 156 A.2d 796. 


0 


THE JUDGMENT BELOW WAS NOT ENTERED IN 
ACCORDANCE WITH THE APPLICABLE RULES OF LAW 
The situation in which an allegation of non-payment might be made 
was anticipated by Congress and adequate means for effecting compli- 
ance was provided. 


Paragraph 2 of Section 11 of the statute covers in great detail the 
procedure to be followed. Assuming for the sake of argument that the 
husband here had been made liable for the maintenance of the patient by 
the terms of the Order of Adjudication and Commitment, it would seem 
to follow that whenever the husband failed to make one of the monthly 
payments some action would be taken to bring his default to the attention 
of the Court. The assumed liability would be deemed a continuous month- 
ly obligation to the District. 


Congress apparently built into this statute a scheme for periodic 
review of the circumstances surrounding maintenance and support of the 
patient. Thus it would appear that an affected person could have chal- 
lenged the amount charged or possibly obtained a reduction in the ordered 
amount depending on the circumstances that would be developed at the 
hearing on the citation once issued. 


Of course the District in this case has forever placed beyond re- 
call any considerations which the husband may have urged upon the Court 
at the time for explaining his alleged default. 


When the’ Court below failed to conduct a hearing according to the 
terms of the statute it disobeyed the command of Congress and by so do- 
ing ran afoul of the language and the spirit of Ballou v. Kemp, 68 App. 
D.C. 7, 92 F.2d 556. 
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The statute required the Court to look first to the estate of the 
patient for reimbursement for maintenance, and then to the relatives 


within the designated class who met the conditions and who were rea- 


sonably able to pay. 


In view of what we now know the general economic conditions 
throughout this country in 1938 to have been it is clear that the husband 
should have had every opportunity to avail himself of the assistance of 
the statute. 


Indeed, the Court should have been foremost in insisting on ad- 
herence to the will of Congress. 


mi 


THE DEFENSE OF LACHES WAS 
ERRONEOUSLY OVERRULED 

The same order upon which the District rests its motion for judg- 
ment against the husband of the patient required that the expense of 
maintenance and treatment of the patient be borne and paid by the Dis- 
trict of Columbia (JA 2). It must be assumed that the District in the 
first instance made payments on behalf of the patient, or else they have 
no claim of any sort upon which relief can be granted. 


The Order of November 29, 1938 did not specify any sum certain 
to be paid by either the District or the husband but it seems fair to state 
that the District had some notice or knowledge of what the actual cost 


was to itself. 


The annual trek of the city fathers to Capitol Hill in search of 
revenue makes it rather unlikely that the District permitted itself the 
luxury of a constant monthly expenditure without concern for reimburse- 


ment. 


The statute provided a simple and reasonable means for bringing 
any alleged arrearage to the attention of the Court and provided for 
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further adjustments in the amount of payments to be made, if such were 


indicated, and further provided for enforcement of any order requiring 
payment, such enforcement to be either against the property of the pa- 
tient or of the person liable for the maintenance of the patient. 


The indolence of the District has put such review and adjustment 
forever beyond the reach of the appellant. What explanation has been 
offered for the failure to invoke these provisions of the law? 


The appellant has been right here in the District of Columbia and 
his address is no secret. The patient, now discharged, has also been 
here for the entire time since her restoration. There is no contention 
of evasion or deception on the part of appellant, nor any contention that 
he by any of his conduct has lulled the District into inaction over the 


years. 


By contrast the appellant has made an uncontradicted showing of 
disability and prejudice engendered almost solely by the passage of so 
much time. 


If as is stated by Mr. Kidd (JA 5), ‘this matter came to the at- 
tention of the Enforcement Division some five years after admission of 
the patient to the hospital — while the patient was still confined therein — 
the failure of that Division to act for such a period of time as has here 
elapsed borders on mutiny. Some suggestions to the contrary seem to 
be more reasonable under all the circumstances. 


Time and events have not stood still. Each passing year has made 
it harder and harder for appellant to allege with certainty just what tran- 
spired. Accordingly, appellant asks the Court to invoke the principles 
heretofore declared in Naselli v. Millholland, 89 F. Supp. 943; Lamb v. 
Patterson, 81 U.S. App. D.C. 43, 154 F, 2d 319, following Galliher v. 
Cadwell, 145 U.S. 368, 36 L. Ed. 738; Ruppert v. Ruppert, 77 U.S. App. 
D.C. 65, 134 F.2d 497; Major et al. v. Shaver, 88 U.S. App. D.C. 148, 

187 F.2d 211, in passing on the defense of laches. 
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CONCLUSION 


Appellant submits that the record below shows an inexcusable 
and unexplained delay on the part of the District if the allegations made 
in support of the motion for judgment are true. Nor was it the duty of 
the Court below to rescue the District from its untenable position. 


In any case the District cannot on the record here be fairly deem- 
ed to have overcome the uncontradicted showing of laches and the preju- 
dice resulting therefrom. 


In fairness to the appellant this Court should impute laches to the 
District as a matter of law and enter an order vacating the judgment be- 
low. 


Respectfully submitted, 


WALTER M. NICHOLSON, JR. 


626 Third Street, N. W. 
Washington 1, D. C. 


Attorney for Appellant. 
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JOINT APPENDIX 


[Filed November 29, 1938] 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of: 3 
Elizabeth Johnson, Colored-Age 30 ; Insanity No. 19,533 
Alleged Insane Person 


ORDER OF ‘ADJUDICATION AND COMMITMENT 


This matter coming on to be heard by the Court, considering the 
petition filed herein and the report and recommendations of the Com- 
mission on Mental Health, acting under the direction of this Court, which, 
after having made an examination of the mental condition of Elizabeth 
Johnson, respondent, and having conducted a hearing, at which the re- 
spondent, her relatives, friends and witnesses testified.and were exam- 
ined upon the issue of her mental condition and ability to pay the expense 
of maintenance and treatment in a hospital, found the respondent to be of 
unsound mind and in need of treatment in a hospital for her mental condi- 
tions; and no demand for a trial by a jury or further hearing by the Court, 
having been filed within ten days as provided by law, it is by the Court, 
this 29th day of November, 1938. 

ADJUDGED, DECREED AND ORDERED: 

1. That Elizabeth Johnson be, and she hereby is ‘declared to be of 
unsound mind, incapable of managing her own affairs, is not a fit person 
to be at large and go unrestrained, and is a fit subject for commitment 
to a hospital for treatment of her mental condition. 
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2. That Elizabeth Johnson be, and she hereby is committed to 
St. Elizabeths Hospital for maintenance and treatment of her mental 
condition, until she can be safely discharged therefrom. 

3. That Elizabeth Johnson is a resident of the District of Colum- 
bia within the provisions of Section 10, of the Act of Congress, approved 
June 8, 1938. 

4. That the expense of the maintenance and treatment of Eliza- 
beth Johnson in St. Elizabeths Hospital shall be borne and paid by the 
District of Columbia, until further order of this Court. 

5. That Henry L. Johnson, husband of respondent, being able and 
having agreed to pay the expense of the maintenance and treatment of 
Elizabeth Johnson in St. Elizabeths Hospital, to the District of Colum- 
bia, be and hereby is authorized and directed to pay the amount thereof 
monthly to the Board of Public Welfare, until further order of this Court. 


/s/ O. R. Luhring 
Justice 


[Filed August 7, 1962] 


MOTION FOR JUDGMENT 


The District of Columbia, a municipal Corporation, by and through 
its attorneys, moves the Court for a money judgment in the amount of 
$3,882.40 against Henry L. Johnson, Jr., husband of the patient herein, 
and as grounds therefor states the following: 

1. Elizabeth Johnson, patient herein, was adjudicated of unsound 
mind and committed to St. Elizabeths Hospital on November 29, 1938, 
and restored to legal status on October 3, 1946. Total reimbursed ex- 
pense to the District of Columbia for the care and treatment of the pa- 
tient was $3,882.40. 

2. Paragraph 5 of the Order of Commitment herein, dated Novem- 
ber 29, 1938, directed the patient's husband, Henry L. Johnson, Jr., to 
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pay the expense of maintaining and treating his wife to the District of 
Columbia. Henry L. Johnson, Jr., has made no payments pursuant to 
order, and there is due and owing thereunder the sum of $3 882.40. 

WHEREFORE, the District of Columbia prays: | 

1, That judgment be entered against. the said Henry L. Johnson, 
Jr., in the amount of $3,882.40, representing the amount owed the Dis- 
trict of Columbia for care and maintenance of Elizabeth Johnson, pur- 
suant to the aforesaid Court order. 

2. And for such other and further relief as to the Court may seem 
just and proper. : 


/s/ Chester H. Gray. 
Corporation Counsel, D. C. 


/s/ Una Rita Quenstedt 
Asst. Corporation Counsel, D. C. 


/s/ William R. Stratton 
Asst. Corporation Counsel, D. C. 
Attorneys for District of Columbia 


[Filed August 16, 1962] 


OPPOSITION TO MOTION FOR JUDGMENT 


The husband, herein, by and through his attorney, opposes the mo- 


tion of the District of Columbia for a money judgment, herein, and as 
reasons therefor shows to the Court, as follows: 
1, The motion by the District of Columbia should be denied for 
laches. 
2. The motion by the District of Columbia is barred by the ap- 
plicable statute of limitations. 
3. The husband is at this time without information sufficient to 
form a belief as to the truth or falsity of the allegations of the District 
of Columbia, and therefore demands strict proof thereof. 


4. Insofar as paragraph 5 of the Order of Commitment dated 
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November 29, 1938 is inconsistent with the applicable statutory provi- 
sions, it is to that extent void and/or unenforceable. 

5. Insofar as the Commission failed to comply with the applica- 
ble statutory provisions with reference to findings of fact and conclu- 
sions of law, its recommendation and any order based thereon, were 
unenforceable. 

6. And for such other and further reasons as may be set forth at 
the hearing. 


/s/ Walter M. Nicholson, Jr. 
Attorney for Husband 
* KK 


POINTS AND AUTHORITIES 
52 Stat., 625, et. seq., Chapter 326, June 8, 1938. 
/s/ Walter M. Nicholson, Jr. 


[Certificate of Service ] 


[Filed December 12, 1962] 
AFFIDAVIT OF S. J. KIDD 
DISTRICT OF COLUMBIA, SS: 


S. J. Kidd, being first duly sworn, on oath, deposes and says that 
he is the Chief, Enforcement Division, Finance Office, District of Co- 
lumbia, and as such is supervisor of the office charged with collection 
of delinquent hospital accounts; that he has made exhaustive examina- 
tion of the records and ledgers of his office pertaining to the case of 
Elizabeth Johnson, who was adjudicated of unsound mind and committed 
to St. Elizabeths Hospital on November 29, 1938, in Mental Health No. 
19,533; that the records of the D. C. Finance Office indicate that as a 
result of an order entered in the United States District Court for the 
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District of Columbia on November 29, 1938, in the aforesaid proceed- 
ing, an account was set up in the name of Henry Lincoln Johnson, that 
the total due on that account as of December 1, 1962, is $3,882.40, and 
that no payments have ever been received on that account. 

That the records of the Enforcement Division of the Finance Of- 
fice, District of Columbia, further show that communication with refer- 
ence to the aforesaid account, between the District of Columbia Finance 
Office and Henry Lincoln Johnson, was had on at least eleven occasions 
between 1943 and 1961. | 


/s/ 8. J. Kidd 
Chief, Enforcement Division 
Finance Office, D. C. 


Subscribed and sworn to before me this 12th day of December, 1962. 


/s/ Dorothy L. Hines 
Notary Public, D, C. 


[Filed December 12, 1962] 


AFFIDAVIT IN SUPPORT OF OPPOSITION 
TO MOTION FOR JUDGMENT 

I am the husband in this matter. I feel certain that I complied 
with any requirements for payment in this case, particularly insofar 
as they were ordered by the Court. However, Iam unable to take an 
affirmative stand one way or the other with reference to the claim here 
asserted by the District of Columbia because so much evidence from 
which a reasonable determination may be made has been lost over the 
years. For one thing, none of my personal financial records go back 
far enough for me to be able to find cancelled checks, arin statements 
or the like from the period concerned. 

To the best of my knowledge the banks, at least two, where I did 
business during the period 1938-1946 are no longer in existence. 
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Since the date of September 26, 1946 my office location has changed 
three times. With each change of address the oldest records have been 
discarded or lost in addition to the regular process of disposing of old, 
unused records. 

Of some 12-odd secretaries who worked for me during the period 
1938 to 1946, at least three are dead and the others have not been seen 
or heard from for more than ten years. 

I have no means at this date by which I can determine what my 
financial conditions and transactions were for the periods in question, 
and therefore feel that I cannot fairly be required to meet such an alle- 
gation as the District of Columbia makes here in its motion for judgment. 

/s/ Henry Lincoln Johnson, Jr. 


Subscribed and sworn to before me this 11th day of December, 1962. 


/s/ William D. McRae 
Notary Public, D. C. 


[Filed December 13, 1962] 


ORDER 


Upon consideration of the motion of the District of Columbia for 
judgment against Henry Lincoln Johnson, husband of the patient herein, 
the opposition thereto, supporting affidavits filed herein by the parties, 
and argument of counsel, it is, by the Court, this 13th day of December, 
1962 

ORDERED: 

That judgment in the amount of $3,882.40 be, and the same 
hereby is, entered against Henry Lincoln Johnson in favor of the Dis- 
trict of Columbia. 


/s/ Matthew F. McGuire 
Chief Judge 


[Certificate of Service] 


[Filed December 24, 1962] 
MOTION FOR RECONSIDERATION 


Application is hereby made for reconsideration of the proceedings 
whereby a money judgment was entered against the husband of the patient 
herein, and as reasons therefor shows to the Court as follows: 

1. The judgment was entered contrary to the weight of the evidence 
adduced. 

2. The judgment was not entered in accordance with the applicable 
rules of the law. 

3. The defense of laches was erroneously overruled. 

/s/ Walter M. Nicholson, Jr. 


POINTS AND AUTHORITIES 
52 Stat., 625, et. seq., Chapter 326, June 8, 1938. 


/s/ Walter M. Nicholson, Jr. 


[Certificate of Service] 


[Filed January 2, 1963] 


OPPOSITION TO MOTION 
FOR RECONSIDERATION 

The District of Columbia, a municipal corporation, by and through 
its attorneys, opposes the motion of respondent, Henry L. Johnson, for 
reconsideration of the judgment entered against him on December 13, 
1962 and as grounds therefor states to the Court as follows: 

1. Evidence which supports the Court's ruling was presented to 
the Court in the form of an affidavit of S. J. Kidd, Chief, Enforcement 
Division, Finance Office, District of Columbia. 

2. There was no defect or omission in the Mental Health proceed- 
ings which would render the order for payment by Henry L. Johnson void 


or defective. 
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3. The defense of laches is not available to respondent. 


/s/ Chester H. Gray 
Corporation Counsel, D. C. 


/s/ Una Rita Quenstedt 
Asst. Corporation Counsel, D.C. 


/s/ William R. Stratton 
Asst. Corporation Counsel, D.C. 
Attorneys for District of Columbia 
* * 


[Filed January 8, 1963] 
ORDER 
Upon consideration of the motion for reconsideration filed herein 
December 24, 1962, it is this 8th day of January, 1963, ORDERED that 
the said motion be, and the same hereby is denied. 
Harry M. Hull, Clerk 


By /s/ Dorothy B. Davis 
Deputy Clerk 


By direction of 


Matthew F. McGuire 
Chief Judge 


[Filed February 8, 1963] 
NOTICE OF APPEAL 

Notice is hereby given this 8th day of February, 1963 that Henry 
L. Johnson, Jr., husband of the patient, hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 9th day of January, 1963 in favor of the Dis- 
trict of Columbia against said Henry L. Johnson, Jr., husband of the 
patient. 


/s/ Walter M. Nicholson, Jr. 
Attorney for Henry L. Johnson, Jr. 
* * * 


[Certificate of Service] 


BRIEF FOR APPELLEE 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 17, 792 


HENRY LINCOLN JOHNSON, JR., 


Appellant, 
v. 
DISTRICT OF COLUMBIA, 


Appellee. 


Appeal From The United States District Court 
For The District Of Columbia 


CHESTER H. GRAY, 
Corporation Counsel, D. C. 


MILTON D. KORMAN, 
Principal Assistant 
Corporation Counsel, D. C. 


HUBERT B. PAIR, 
Assistant Corporation 
Counsel, D. C. 


TED D. KUEMMERLING, 

Assistant Corporation 
Counsel, D. C. 
Attorneys for Appellee, 
District Building, 
Washington 4, D. C. 


QUESTIONS PRESENTED 


1. Is not the District of Columbia entitled to reimbursement 
from the husband of an incompetent person for the amount of public 
funds expended for his wife's maintenance and treatment at 


St. Elizabeth's Hospital? 


2. Are the defenses either of laches or of the statute of 
limitations available in an action by the District of Columbia against 
the husband of an incompetent person for reimbursement for the 
amount of public funds expended for the wife's maintenance and 


treatment at St. Elizabeth's Hospital? 


INDEX 


SUBJECT INDEX 


Questions Presented ......... eee sseeeecee bbc ie aja elee's hanes 
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Argument: 
I Appellant's liability to reimburse the District 
is not conditioned upon the financial ability 
of the patient, her estate, or her relatives. ... 
II Appellee's claim for reimbursement was not 
barred by laches_ nor was it barred by the 


Conclusion 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 17, 772 


HENRY LINCOLN JOHNSON, JR., 
Appelisht. 
v. 
DISTRICT OF COLUMBIA, 


Appellee. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE | 


On November 29, 1938, in the United States District Court 
for the District of Columbia, appellant's wife, Elizabeth Johnson, 
was adjudicated to be of unsound mind and committed to St. Elizabeth's 


Hospital for care and treatment (J. A. 1). 


In the Order of Adjudication andCommitment it was directed 


that the expense of the maintenance and treatment of the patient be 


borne and paid by the District of Columbia. The order recited 


further, however: 
"That Henry L. Johnson, husband of 

respondent, being able and having agreed to 

pay the expense of the maintenance and 

treatment of Elizabeth Johnson in 

St. Elizabeths Hospital, to the District of 

Columbia, be and hereby is authorized and 

directed to pay the amount thereof monthly 

to the Board of Public Welfare, until further 

order of this Court." (J. A. 2.) 

Appellant made no payments whatever under this order 
(J. A. 5), and, on August 7, 1962, the District of Columbia moved 
for a money judgment against him in the amount of $3, 882.40 
(J. A. 2). The Chief Enforcement Officer of the District of Columbia 
Finance Office deposed that, on eleven occasions between the years 
1943 and 1961, his office communicated with the appellant relevant 
to his non-payment of the above amount (J. A. 5). 
In answer to the motion by the District of Columbia for a 

money judgment, appellant pleaded the defenses of laches and the 
statute of limitations and averred, without proof: 'I feel certain that 


I complied with any requirements for payment in this case, 


particularly insofar as they were ordered by the Court"" (J. A. 5). 


On December 13, 1962, the court entered judgment for the 
District of Columbia in the amount of $3, 882. 40 (J. A. 6). Appellant 
moved for reconsideration, which was denied (J. A. 7-8), and this 


appeal followed (J. A. 8). 


SUMMARY OF THE ARGUMENT 
The right of the District of Columbia to reimbursement, 
from the estate or the relatives of an incompetent person, for 


monies expended for the maintenance and treatment of such incompe- 


tent person in a mental hospital, is firmly established by a long, 


unbroken line of decisions by this Court. 

And neither laches nor the statute of limitations is a bar to 
an action by the District of Columbia to enforce its right to reimburse- 
ment, particularly where, as here, the husband of the incompetent 
person was, by the Order of Adjudication and Commitment, directed 


to pay the expense of such maintenance and treatment. 


ARGUMENT 
I 
Appellant's liability to reimburse the District 
‘is not conditioned upon the financial ability 
‘of the patient, her estate, or her relatives. 

Appellant contends first that because of the absence of any 
showing '* * * that the patient had no estate sufficient to meet her 
maintenance costs” the evidence is insufficient to support the 
judgment (Appellant's brief, p. 5). Appellant has obviously mis- 
conceived the duty imposed upon him by the Order of Adjudication 
and Commitment (J. A. 2). 

But aside from the clear command of the Order of Adjudication 
and Commitment, appellant, as the husband of the patient, was 
primarily liable for her support, maintenance and treatment. See 
D. C. Code, 1961, § 21-318; Manufacturers Trust Co. v. Gray, 
278 N. Y. 380, 16 N. E. 2d 373 (1938); 44C. J. S., Insane 
Persons, § 74 (c), p. 176. And it has been held that if a husband 
is able to provide for the support and maintenance of his wife while 
she is a patient in a hospital for the insane, but uses, instead, her 


estate for this purpose, he is obligated to reimburse her estate. 


Manufacturers Trust Co. v. Gray, supra; In re Guardianship of 


Thrasher, 105 Cal. App. 2d 768, 234 P. 2d 230 (1951); 


In re Hutcherson's Guardianship Estate, 239 Mo. App. 801, 
199 S. W. 2d 899 (1947). 

Here the court found that appellant not only a able to pay 
the expense of the maintenance and treatment of his wife, but also 
that he '* * * agreed to pay the expense of the maintenance and 
treatment of Elizabeth Johnson in St. Elizabeth's Hospital, to the 
District of Columbia ***" (J. A. 2). For the appellant to urge 
now that the court erred in not requiring a showing that the patient's 


estate was insufficient to bear the expense of such maintenance and 


treatment at St. Elizabeth's Hospital is to urge that the court should 


have done a futile thing. 

Appellant contends next that there is no showing in the 
evidence of the inability of "* * * other persons potentially eligible 
to reimburse the District * * *," (i.e., the patient's father, 
mother, and adult children, if any). But this contention is equally 
without merit (J. A. 5). A husband's primary obligation to provide 
for the maintenance and support of his wife is not diminished even if 
she is supported by a son or daughter, Doliner v. Doliner 
42 N. Y. S. 2d 861 (Dom. Rel. Ct., N. Y., 1943); Lester V. 
Lester, 160 La. 708, 107 So. 499 (1926); or because’ she is supported 


by a parent, Harris v. Harris, La. App., 127 So. 2d 747 (1961); 


Anonymous v. Anonymous, 22 N. Y. S. 2d 432 (Dom. Rel. 


N. Y., 1940}. 


II 
Appellee’s claim for reimbursement was not 
~~ arred by laches nor was it barred by the 
statute of limitatiors. 

In a2 uniform and unbroken line of decisions, this Court has 
held that neither laches nor the statute of limitations is a bar to an 
action, under the provisions of D. C. Code, 1961, § 21-318, by the 
District of Columbia against the estate or the relatives of a mental 
patient, for reimbursement of monies expendea for the patient's 
maintenance and treatment. Beach v. Government of the District of 
Columbia, U.S. App. DC. , £-F.2d___ (No. 17,429, 
decided July 5, 1963); Hart v. Commissioners of the District of 
Columbia, 81 U. S. App. D. C. 154, 155 F. 2d 877 (1946); 

Fitzhugh v. District of Columbia, 71 U. S. App. D. C. 290, 


109 F. 2d 837 (1940); Depue v. District of Columbia, 45 App. D. C. 


54 (1916); Baker v. District of Columbia, 39 App. D. C. 42 (1912). 


The rationale of these decisions is squarely bottomed on the 
manifest intent of Congress, in enacting D. C. Code, 1961, § 21-318 


and its predecessor statute, that one made liable thereunder shall not 


be entitled to plead lapse of time instead of payment. ‘Baker v. 
District of Columbia, supra. 

In the Baker case, the earliest decision of this Court con- 
struing the 1905 predecessor statute, reimbursement was sought 
from the committee of the patient's estate, the patient having been 
maintained and treated at taxpayers’ expense for a period of seven- 
teen years in a District of Columbia asylum. The committee 
resisted reimbursement on the ground of limitations. | This Court 
disallowed the defense, asserting, 39 App. D. C. at p. 54, that: 
"(t]he necessary effect of the act of 1905 is to prevent the running of 
the statute of limitations, as its provisions are inconsistent there- 


with. * * *" 


The Court's conclusions in Baker were based upon a finding 


that Congress intended, by the language employed in the statute, to 
permit, and indeed to require, reimbursement either during or after 
hospitalization, at whatever time the obligor was able to make 
reimbursement. Thus, this Court said (39 App. D.C. 53-54): 

'* * * We think Congress [by passage of the 1905 Act] thereby in- 
tended to declare a change in the relation of the indigent insane, where- 
by maintenance thereafter received by them should be received upon 


the condition that they pay therefor when able; * * *.." [Emphasis 


supplied.}] Of course, "wher able" might mean that the obligor 
could not reimburse the District of Columbia until perhaps ten, 
twenty, thirty, or more years after the obligation arose, but he 
could not discharge his cbligation by mere delay. 

This Court's reasoning ir Baker applies as well in a case 


where demand for reimbursemen: is made upon relatives of the 


patient (Beach v. Government of the District of Columbia, supra) 


as in a case where reimbursement is soughi from the patient or his 
estate. In Beach, the District claimed that the father of an adult 
daughter committed to, and cared for in, St. Elizabeth's Hospital, 
was liable for the expense of her maintenance ard treatment. 
Although claim for reimbursement was instituted ten years after the 
daughter's commitment, this Court upheld the trial court's assess- 
ment of liability against the father. In construing the governing 
statute (D. C. Code, 1961, § 21-318), this Court, ibid, Slip Opinion, 
p. 7, said: ''* * * [W]e think the question before us is one of 
statutory construction as to when the liability of the father began 
[i.e., when the District authorities made a demand upon him for 
reimbursement} and not a question of limitations or laches." 
Appellant urges that he was prejudiced by the appellee's 


alleged delay in bringing the matter of his alleged non-payment to 


the attention of the court. He contends that, had this been earlier 
done, he '™* * * could have challenged the amount charged or 
possibly obtained a reduction in the ordered amount depending on the 
circumstances that would be developed at the hearing x ee (J, A.6). 

Patently, appellant's claim of prejudice is frivolous. This 
action, being in the nature of an equitable action for maintenance, 
Beach v. Government of the District of Columbia, supra, appellant 
could have challenged at any time the amount he was required to pay, 
irrespective of appellee's alleged delay in calling the tact of 
appellant's non-payment to the court's attention. In fact, neither the 
District nor any other pary could controvert his right 6 challenge 
the assessment at any time since the statute requires a determination 
by the court that a husband or relative is "of sufficient ability” to 
make reimbursement as a condition precedent to his legal liability 
therefor. D. C. Code, 1961, § 21-318. : 

Nor can appellant so freely dismiss, ashe attemts to do, what 
this Court has construed to be both a legal and moral obligation, 


Beach v. Government of the District of Columbia, supra. Cf. 


Ex parte Wall, 107 U. S. 265 (1883); People ex rel. Karlin v. 


Culkin, 248 N. Y. 465, 162 N. E. 487 (1928). 


Appellant does not deny that his wife was maintained and 
treated at St. Elizabeth's Hospital for almost eight years at the 
expense of the citizens of the District of Columbia. He does not 
deny that he was (as the trial court found at the time of his wife's 
commitment), able to reimburse the District of Columbia for the 


cost of the maintenance andtreatment. He does not deny that he 


agreed to reimburse the District, and he does not deny the validity 


of the statute under which he was assessed. Yet, in 1962 when 
action was instituted to obtain from him reimbursement, appellant 
pleaded lapse of time rather than payment, asserting only vaguely and 
without proof that "I feel certain that I complied with any require- 
ments for payment in this case, particularly insofar as they were 
ordered by theCourt" (J. A. 5). 

Appellant cannot plead forgetfulness, since he does not deny 
that District authorities have made at least eleven attempts between 
1943 and 1961 to persuade him to voluntarily reimburse the District 
(J. A. 5). He cannot plead ignorance, since it must be presumed 
that he knows the legal significance of the court order requiring him 
to reimburse the District (J. A. 1-2). He cannot upbraid the 
District for its alleged "indolence” without condemning his own 


"indolence” (J. A. 8). And he cannot, therefore, deny the 


pertinency of the equitable principle thai "equity does not permit one 


to profit by his own wrong." 


Appellant's claim of laches or limitations, then, is without 


merit. 


CONCLUSION 
From the foregoing, it is respectfully submitted that the 
judgment of the trial court was in all respects proper and should, 


therefore, be affirmed. 
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Appellant respectfully submits to the Court that the determination 
that this appeal is frivolous is not sustained by the record herein, and 
therefore petitions that the Court rehear appellant, through counsel, and 


the following considerations are deemed to present clearly justiciable 
issues for decision: 
I 
STATUTORY MATTERS 


The particular words "made liable’’ as such have not come before 


the Court for review even though the Court has passed on cases of this 
general type before. 


2 


Congress must be regarded as having anticipated the problems 
created by an allegation that a person "made liable” had not in fact paid 


in accordance with his obligation. 


If there were any contention in the record before this Court that 
the District Court or the District of Columbia had followed the proce- 
dure set forth in the statute then the resolution of that contention against 
the appellant on the merits might render any further appeal frivolous. 


But the District of Columbia does not and cannot make such an 


allegation. 


To this date no evidence has been presented at any stage as to the 


resources of the former incompetent. Nor is there any evidence with 


respect to the financial status of the husband as of the time judgment 


was granted against him. 


It is our contention that the order of November 29, 1938 did not 
create a perfect obligation in the nature of a blank check, the amount to 
be stated by the District of Columbia in accordance with its whims and 


without regard to the effect of the passage of time. 


The previous statement illustrates how closely interwoven the 
problems of laches and evidence are with regard to the question of the 
statutory procedure. It is the failure of the District Court to follow the 


statutory procedure that accounts for the evidentiary deficiency. 


This cause should have followed those divorce cases in which 
temporary alimony has been ordered. As seen by appellant this called 
for a hearing which afforded an opportunity for the examination of wit- 
nesses on all sides of the question of payment. The determination as 
to whether the foregoing was done in accordance with law is not a matter 


of frivolity. 


3 
Tl 
LACHES 


Appellant concedes that mere passage of time is no excuse for 
avoidance of a just obligation and to that extent would waive a defense 


based solely on the question of a statute of limitations. 


However, this is a different matter and has been treated differently 
from any ordinary civil action, and it is here urged that the presence of 
the District of Columbia is the factor which distorts the total picture to 
a point where the essential fairness of the judicial process is called 


into question. 


The problem of sovereign immunity, unarticulated but present just 
the same, is embodied in the defense based on laches. Let us hope that 
the law is not such that the District of Columbia may come into court 
without regard to such changed circumstances as may have developed 
over a period of sixteen-odd years. 


Appellant submits that it is the duty of the courts to fashion and 
define the limits of governmental action or inaction where the rights of 


individual citizens under all the circumstances come into issue. 


The question is not simply whether the court will say on the facts 
shown in this record that it is better to run the risk that the husband will 
pay twice than to rule in such fashion that he may not pay at all; but it is 
important in the extreme that litigants similarly situated know just how 
far the courts will go to arrive at a reasonable balance of the conflicting 
interests of the public and of the citizen who is a member of the public. 


The former incompetent incurred her disability while she was em- 
ployed by the District of Columbia as a teacher. No committee was 
appointed and no inquiry was made into responsibility for compensation 
for her service-connected disability. The District of Columbia delayed 


making the motion in the court below long beyond the point where this 


important consideration could have been intelligently examined on the 
merits. 
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Thus it is seen that "payment" was not the only plea which may 
have been raised in bar against the District. There is the distinct 
probability that the District and the District alone was obligated to pay 
for the hospitalization of the incompetent, 


Against this background the determination of the Honorable Court 


that the appeal is frivolous is, in a word, stunning. 


The appellant here before the court can well envy the common 
criminal who might in a given case say to this Court of Appeals that the 
government failed to show probable cause for his arrest in connection 


with a felony. 


The court would not in such a case be satisfied with a mere state- 
ment that the government agents had or may have had probable cause — 
the prosecution when challenged would be put to its proof to demonstrate 


probable cause by evidence. 


In this case the contention is that the District of Columbia has 
seriously prejudiced your appellant by its failure to adduce evidence and 
to follow the statutory procedure WITHIN A REASONABLE TIME. 


Appellant submits that the questions of prej udice and reasonable 
time and circumstances for the enforcement of rights, particularly as 
against the District of Columbia, are properly before this court for 


decision. 


WHEREFORE, in consideration of the foregoing, and of the entire 
record in this case, appellant prays that this petition for rehearing be 


granted. 
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